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1. C l a i m  for b i d  p r e p a r a t i o n  cos ts  based o n  
a l l e y a t i o n  t h a t  a g e n c y  was aware pr ior  t o  
i s s u i n g  t h e  s o l i c i t a t i o n  t h a t  r e q u i r e d  s e r v -  
ices c o u l d  be p e r f o r m e d  o n l y  by o n e  f i r m  a n d  
t h a t  a g e n c y  p u t  c l a i m a n t  t o  n e e d l e s s  e x p e n s e  
i n  p r e p a r i n g  i t s  proposal is  d e n i e d  where 
c l a i m a n t  h a s  n o t  shown t h a t  t h e  a g e n c y  acted 
i n  bad f a i t h  i n  i s s u i n g  t h e  s o l i c i t a t i o n .  

2. R e c o v e r y  of t h e  costs of f i l i n g  a n d  p u r s u -  
i n g  a pro tes t  may be allowed where t h e  
a g e n c y  h a s  u n r e a s o n a b l y  e x c l u d e d  a p r o t e s t e r  
from t h e  p r o c u r e m e n t .  Where, however ,  a n  
a g e n c y ' s  d e t e r m i n a t i o n  t o  c a n c e l  a s o l i c i t a -  
t i o n  is n o t  f o u n d  u n r e a s o n a b l e ,  t h e  pra- 
t e s t e r  h a s  n o t  b e e n  i m p r o p e r l y  e x c l u a e d  f rom 
t h e  c o m p e t i t i o n  a n d  n o  D a s i s  e x i s t s  for t h e  
r e c o v e r y  of s u c h  costs. 

Computer  R e s o u r c e  T e c h n o l o g y  C o r p o r a t i o n  (CRTC) 
r e q u e s t s  r e i m b u r s e m e n t  of i t s  proposal p r e p a r a t i o n  
e x p e n s e s  u n d e r  r e q u e s t  f o r  q u o t a t i o n s  (HFQ) N o .  N60530- 
85-~-N311 i s s u e d  by t h e  D e p a r t m e n t  of t h e  h a v y  f o r  t h e  
d e v e l o p m e n t  o f  a c o n t r a c t  t r a c k i n g  s y s t e m .  T h e  WL! was 
c a n c e l e d  a n d  a s o l e - s o u r c e  award f o r  t h e  r e q u i r e m e n t  
was s u b s e q u e n t l y  made t o  D i g i t a l  S c i e n c e s  C o r p o r a t i o n  
( U b C ) .  CHTC protested a n a  i n  Compute r  K e s o u r c e  Tech- 

we re3ectea C R T C ' s  a s s e r t i o n  t n a t  t n e  N a v y ' s  a c t i o n s  i n  
c a n c e l i n g  t h e  HFQ a n d  a w a r d i n g  t h e  c o n t r a c t  t o  DSC were 
u n r e a s o n a b l e .  CRTC c o n t e n d s  t h a t  t h e  Mavy was aware, 
p r io r  t o  i s s u i n g  t h e  RFQ, t h a t  a s o l e - s o u r c e  award would 
be made a n d  t n d t  CKTC s h o u l d  be r e i m b u r s e d  t h e  n e e d l e s s  
cost e x p e n d e d  i n  p r e p a r i n g  i ts  q u o t a t i o n .  I n  a d d i t i o n ,  
CRTC r e q u e s t s  t n a t  i t  be allowea t o  r e c o v e r  t h e  cost of 
f i l i n y  a n d  p u r s u i n g  i t s  p r o t e s t .  

I n o l o g y  Corp., B-218292, May 16, 19115, 85-1 CPD \I - 



B-2 18292.2 

W e  d e n y  t h e  claim. 

T h e  N a v y ' s  j u s t i f i c a t i o n  f o r  t h e  s o l e - s o u r c e  award t o  
DSC was b a s e d  o n  a d e t e r m i n a t i o n  t h a t  CKTC's f o r m e r  project  
m a n a g e r  ( c u r r e n t l y  p r e s i d e n t  o f  D S C )  w a s  e s s e n t i a l  t o  t h e  
t i m e l y  p e r f o r m a n c e  o f  t h e  work, T h e  Navy s ta tes  t h a t  a 
s o l e - s o u r c e  award t o  CRTC was i n i t i a l l y  recommended because 
o f  t h e  u n i q u e  e x p e r i e n c e  o f  i t s  project m a n a g e r  i n  r e v i s -  
i n g  a n d  r e w r i t i n g  t h e  c o n t r a c t  t r a c k i n g  s y s t e m  program. 
However ,  t h e  s o l e - s o u r c e  j u s t i f i c a t i o n  was q u e s t i o n e d  and  
i t  was dec ided  t o  i s s u e  a c o m p e t i t i v e  s o l i c i t a t i o n .  Sub- 
s e q u e n t l y ,  C R T C ' s  p ro jec t  manage r  became p r e s i d e n t  o f  DSC 
and  q u o t a t i o n s  were r e c e i v e d  from b o t h  f i r m s .  The  Navy 
d e t e r m i n e d  t h a t  CRTC c o u l d  not do t h e  work w i t h i n  t h e  
r e q u i r e d  timeframe w i t h o u t  i t s  former p ro jec t  manage r  and  
r e a l i z e d  t h a t  t h e  i s s u a n c e  o f  t h e  RFQ was a m i s t a k e .  
A c c o r d i n g l y ,  t h e  Navy c a n c e l e d  t h e  s o l i c i t a t i o n  a n d  a w a r d e d  
t h e  c o n t r a c t  t o  DSC. 

CRTC a r g u e s  t h a t  t h e  Navy s h o u l d  n e v e r  h a v e  i s sued  
t h e  RFQ i f  t h e  Navy considered CRTC's project  m a n a g e r  so 
e s s e n t i a l  t o  t h e  p e r f o r m a n c e  o f  t h e  work.  CRTC c o n t e n d s  
t h a t  t h e  Navy knew pr ior  t o  i s s u i n g  t h e  RFQ t h a t  i t s  
project  m a n a g e r  had l e f t  t h e  f i r m  a n d  t h a t  s u f f i c i e n t  time 
e x i s t e d  t o  c a n c e l  t h e  RFQ pr ior  t o  t h e  receipt o f  q u o t a -  
t i o n s  a n d  t h e  i n c u r r e n c e  of a d d i t i o n a l  e x p e n s e  by CRTC. 
CRTC a r g u e s  t h a t  t h e  Navy created t h e  f a l s e  i m p r e s s i o n  o f  
c o m p e t i t i o n  a n d  i n d u c e d  CRTC t o  i n c u r  t h e  e x p e n s e  o f  pre- 
p a r i n g  a q u o t a t i o n .  CRTC c o n t e n d s  t h a t  e v e n  i f  t h e  Navy 
h a d  made a l e g i t i m a t e  m i s t a k e .  i n  i s s u i n g  t h e  s o l i c i t a t i o n ,  
t h e  Navy,  n o t  CRTC, s h o u l d  be h e l d  r e s p o n s i b l e  f o r  t h e  
c o n s e q u e n c e s .  

A p r e r e q u i s i t e  t o  t h e  e n t i t l e m e n t  o f  proposal prepara- 
t i o n  e x p e n s e s  based o n  a n  a l l e g a t i o n  t h a t  t h e  a g e n c y  
s o l i c i t e d  proposals w i t h  k n o w l e d g e  t h a t  t h e  proposals  c o u l d  
n o t  b e  c o n s i d e r e d  is a s h o w i n g  t h a t  t h e  g o v e r n m e n t  acted i n  
bad f a i t h  i n  i s s u i n g  t h e  s o l i c i t a t i o n .  C h r y s l e r  Corp., 
B-206943, Sept. 24, 1982, 82-2 CPD 11 271. Here, w e  con-  
c l u d e d  t h a t  t h e  N a v y ' s  d e t e r m i n a t i o n  t o  c a n c e l  t h e  RFQ and  
award t h e  c o n t r a c t  t o  DSC was n o t  u n r e a s o n a b l e .  A l t h o u g h  
t h e  N a v y ' s  d e c i s i o n  t o  c a n c e l  appears t o  be based o n  f a c t s  
w h i c h  were a v a i l a b l e  p r ior  t o  t h e  i s s u a n c e  of t h e  RFQ, w e  
f i n d  n o  e v i d e n c e  t h a t  t h e  Navy i s s u e d  t h e  s o l i c i t a t i o n  i n  
bad f a i t h .  F u r t h e r ,  a lack of d u e  d i l i g e n c e  o r  careless-  
n e s s  o n  t h e  N a v y ' s  p a r t  i n  a l l o w i n g  t h e  s o l i c i t a t i o n  t o  be 
i s s u e d  or i n  n o t  c a n c e l i n g  t h e  RFQ a t  a n  e a r l i e r  da t e ,  i n  
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o u r  v i e w ,  aoes n o t  e n t i t l e  CKTC to  b id  p r e p a r a t i o n  costs 
s i n c e  mere n e g l i g e n c e  03 l c l c ~  of a u e  d i l i g e n c e ,  s t a n a i n g  
a l o n e ,  does n o t  r i s e  t o  t h e  l e v e l  of a r b i r r a r y  o r  Capri-  
cious a c t i o n  w h i c h  p r o v i a e s  a b a s i s  to r  t h e  r e c o v e r y  of b id  
p r e p a r a t i o n  e x p e n s e s .  C h r y s l e r  Corp., B-206945, s u p r a .  

R e g a r a i n g  t h e  r e c o v e r y  of t h e  costs  of f i l i n g  a n d  
p u r s u i n g  CKTC's e a r l i e r  p ro t e s t  w i t h  o u r  O f f i c e ,  our b i d  
P ro te s t  & e g u l a t i o n s ,  4 C . E ' . K .  s Z1.6(e) ( l v b 5 ) ,  l i m i t  t h e  
r e c o v e r y  ot costs  t o  s i t u a t i o n s  where t h e  protester  is  
u n r e a s o n a b l y  e x c l u d e d  froin t n e  p r o c u r e i t l e n t ,  e x c e p t  where  
t h i s  O f f i c e  recommends t h a t  t h e  c o n t r a c t  be awarded t o  t h e  
p ro tes te r  a n a  t h e  protester r e c e i v e s  t h e  awara. The  
k e y u l a t i o n s  provide  t h a t  t h e  cost o f  f i l i n g  a n d  p u r s u i n g  
a p ro t e s t  s h o u l u  be allowea o n l y  w h e r e  t h e  protester was 
i m p r o p e r l y  a e n i e d  t h e  o p p o r t u n i t y  t o  compete for  t h e  
awara. Peaeral P rope r t i e s  o f  K.I., Inc., €3-2181542.2, 
h a y  7 ,  19b5, 85-1 C P D  11 . Where, ds here, an a g e n c y ' s  
d e t e r m i n a t i o n  t o  c a n c e l  a s o l i c i t a t i o n  is n o t  t 'ouna 
u n r e a s o n a b l e ,  t h e  protester  has  n o t  b e e n  i m p r o p e r l y  
e x c l u a e a  f r o m  t h e  c o l a p e t i t i o n  a n a  w e  f i n a  n o  bas i s  t o  allow 
t h e  r e c o v e r y  of s u c h  costs. he  t h e r e f o r e  a l so  d e n y  t h e  
p r o t e s t e r ' s  r e q u e s t  for r e i n i b u r s e l n e n t  of s u c h  costs.  

H a r r y  K. Van C l e v e  
G e n e r a l  C o u n s e i  




